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| agree with my colleagues that the numerical limitation barring Solorio-
Diaz’ s second motion to reopen should have been equitably tolled because he was
the victim of unscrupulous conduct by a notary purporting to be an immigration
gpecialist. | part company with the majority, though, in its holding that the BIA
abused its discretion in denying that motion.

The majority incorrectly concludes that Solorio-Diaz is entitled to reopening
because he has “now presented evidence, not previously available, that, although
minimal, is sufficient to state a primafacie case for rdief.” Evenif the
declarations from Solorio-Diaz's sister and from afriend of his cousin qualified as
new, previously unavailable evidence, which seems doubtful, they do not make a
prima facie case because they do not provide evidence that Solorio-Diaz has been
present in the United States for more than ten years. In each declaration the affiant
merdy states that Solorio-Diaz wasin the United Statesin 1985, a fact that the
government does not contest. The declarations do not make the necessary proffer
that he has resided here ever since.

Furthermore, Solorio-Diaz nowhere makes the argument that the

declarations were previously unavailable. Instead, the majority makes this



argument for him, by reading an ineffective assistance of counsel argument into
his petition and by concluding that the declarations were unavailable because the
attorney who represented him at hisinitial hearing was ineffective. The decision
should not turn on that ground, because the government has not been given the
opportunity to address the issue. Solorio-Diaz may have had reason not to raise an
ineffective assistance of counsel claim — perhaps because he could not satisfy the
procedurd requirementsfor such aclaim established by the BIA in Matter of
Lozada, 19 1.&N. Dec. 637 (BIA 1988). Seelturribarriav. INS 321 F.3d 889,
900 (9th Cir. 2003).

| would deny the petition because Solorio-Diaz’ s second motion to reopen
does not make a prima facie case supporting his eligibility for cancellation of

removal. See INSv. Wang, 450 U.S. 139, 141 (1981).



